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MHCTMTYT Oonekn un nonevynTenbCTBa

an 1.142: «Tenepb nepengem Kk Apyromy pasgeneHuio. Begb 13 Tex nud, 4TO He HaxogdATCs HUM BO BracTu
OOMOBNaAbIKM, HA BO BNacTu MyXa, HUW MaHUMNUPOBaHbl ApYroMy AOMOBMaAblke, HEKOTopble NpebbiBaloT Noa OneKon u
Haa30pPOM, HEKOTOPbLIE HE OrpaHUYeHbl HA TEM, HU APYTUM NPaBoM. »

Bo Bcsakom ofLllecTBe MOryT okas3aTbCsi nuua, umerowme npasa (MpaBocrnocobHble), HO He obnagatowime
JOCTaTOYHOW CTeneHbio pasyMeHWs U 3penocTbid BOMM AN CaMOCTOSATENbHOro ynpaBrieHus CBOMMW Aeriamu
(HeoeecnocoOHble). TakoBbl — HECOBEPLUEHHONETHNE U Oe3yMHble; TaKOBbIMM XK€ SBMSAKTCSA COrMMacHO CTapbiM
BO33PEHMSAM KXEHLUUHBI; HAKOHEL, TAKOBbIMM Xe MPU3HAKTCA U pactoumTenn. Ecnmn Bce aTu nuua HaxogaTcsa nog Yben-
nnbo ceMernHon BNacTbio, ECNN OHM — MO PUMCKOM TEPMMHONOIMKN — CyTb personae alieni juris, To ocoboro Bonpoca 06 mx
OXpaHe He BO3HMWKaeT: OHW, BO-NEPBbIX, MO CTAapOMy MpPaBy HUKAKOro CBOEr0 MMYyLLECTBa HE UMEIOT, a BO-BTOPbIX, OHU
HaxoOAT eCTEeCTBEHHYIO OXpaHy B nuue cBoero paterfamilias. WMHoe geno, ecnu oHWM TakoW eCTEeCTBEHHOW CeMENHOW
OXpaHbl He WMET, ecrnv OHW personae sui juris: Toraa Ansi npaBa BO3HWKaeT BOMPOC 00 opraHuMsauum Ons Hux
NCKYCCTBEHHOWN 3aliuTbl, O CO34aHMM cypporata CEMEWHON OXpaHbl. ITON LEenu U CNYXWUT Be34e WHCTUTYT OMNeku u
noneymTenscTea. Ho 3TOT MHCTUTYT Takke MMEET CBOK ANMHHYI0O UCTOPULD, B TEYEHUE KOTOPOW OH PE3KO U3MEHWIT CBOM
xXapakrep.

B LopeBHellwee BpeMmsi, korga elle CuibHbl POL4OBLIE CBSA3W, Oneka Hag niuaMu HeLeecrnocoOHbIMU cocTaBnsieT
Oeno poACTBEHHMKOB, MPUYEM B MHCTUTYT OMEKM Ha MEPBOM MflaHe CTOMT He 3aboTa O nogoneyvyHom, a 3aboTa o ero
MMYLLIECTBE B MHTEpPECAX ero tnukanwmnx HacrnegHukoB. [ns aTUX NOCregHUX, KOHEYHO, BaXKHO, YTOObI TO MMYLLECTBO,
KOTOPOE MOXET K HUM JONTW B MOpsSiAKE 3aKOHHOTrO HacnenoBaHusi, He ObIo B pykax manonetHero, 6esymHoro u T. [.
pacTpadeHO WM pacxuwieHo. BcregctBme 9TOro omneka MMeeT XxapakTep HEeKOTOpOW npenBapuTENbHOW OXpaHbl
BO3MOXHOro B Oyayuiem Hacneactea («ut qui sperarent hanc successionem, iidem tuerentur bona, ne dilapidarent» — [1.
26. 4). OTa OCHOBHasi naesi APEBHEN OMeKn oTpakaeTcs Ha BCeM ee nocTpoeHun. [pexae Bcero, Nopsaok Npu3BaHus K
oneke coBnagaeT C NOPSAAKOM Npu3BaHUA K HacrnegoBaHuio («eo tutela redit, quo et hereditas pervenity, — [1. 50. 17):
€CTECTBEHHbIM OMEKYHOM fABMseTCs Onuxkanmwmi HacnegHuk. A Tak Kak B ApeBHeNlee BpeMsi HacnegoBaHue
ONpeaensnoch TOMbKO NOPSIAKOM arHaTUYecKoro poacTea, TO M eCTeCTBEHHLIM OMEKYHOM siBNSfcs bnvkanwumin arHar.
370 T. H. tutela legitima. Ho yxe 3akoHbl Xl T. NpenocraenaoT paterfamilias B cBoem 3aBellaHUn U3MEHUTb 3TOT
3aKOHHbIA MOPSAOK M HasHadaTb AN CBOMX MasoNieTHUX MM crnaboyMHbIX AeTew Kakoro-nmbo MHOro onekyHa: «uti
paterfamilias legassi super pecunia tutelave rei suae, eia jus esto». B Takom cnyyae mbl umeem tutela testamentaria.
34echb yxe BO3MOXHO HECOBMAAEHMNE ONeKyHa C GrivmkaniMm HacnegHMKOM onekaeMblX; NoAoOHO TOMy, Kak 3aBeLlaTenb
MOXET FNULINTb CBOEr0 3aKOHHOr0 HacrnefHuKa OXuOaemMoro UM HacnefcTBa, Tak XXe€ TOYHO OH MOXET JULIMTb ero u
npaBa onekn. 3akoH gonyckan Hanuuiue ABYX nnu HECKOITbKMX OMEKYHOB, MpY 3TOM, Kak NpaBuIio, OOWH W3 HUX
NpeacTaBnsan BCO «Komnnerno» (coonekyHoB). - Oneka, ganee, B 370 ApeBHeNLIEe BpeMS eCTb He 06513aHHOCTb, a NPaBo
OMNeKyHa, CTaBsilllee ero BO BMacTHOE MOMOXEHUE MO OTHOLLUEHWIO K OnekaeMoMy u ero umywiectsy. OnekyH nmeet
BNnacTb, NnofobHyto Brnactu paterfamilias.

Mano-nomany 3TOT anemeHT 06s3aHHOCTW, 3aboTbl, Bce 6Gornee u 6onee BbiCTynaeT Ha MNeEPBbLIA MnaH, U
nonoXxeHne onekyHa KOpeHHbIM 06pa30|v| N3MEHAETCA; CaMble MnpaBa ero ABndTCA NUlb CpencTBOM ANA BbINOJTHEHUA
nexawie Ha Hem o6s3aHHOCTM. He oxpaHeHue cBOMX BO3MOXHbIX B Oyayuiem npaB, a 3aboTa O Yyxux npaBax
cocTaBngeT obLylo 3ajadvy ero gesitenbHOCTU. BBuay aToro B MCTOYHUKAX NO3AHENLIEero npaea oneka onpeaensieTcs
yXKe Kak HEKOTOPOE «OoNus» AN OneKyHa, Kak HEKOTOPOoe «munusy .

Mpn aTom oneka siBNsieTcd munus publicum, o6WecTBEHHOW NOBMHHOCTbLIO, B ABOSIKOM HanpasneHuun. [lpexae
BCEro, B 3TOM OMpeaeneHnn 3akno4yaeTcsl MbICIb O TOM, YTO OMeka B CMbIcrie 3ab0oTbl O NnMuax, KoTopble camu o cebe
3ab0TNTbCA He MOryT, ecTb obLlias 0b6s3aHHOCTb rocygapcTBa. ATa MbICNb Obifa COBEPLUEHHO YYXXA4A CTApOMW OMeke:
ecnv y manorneTtHero unu 6e3ymHoro He ObINIO HM OMeKyHa MO 3akOHy (BCreacTBME OTCYTCTBUS POACTBEHHWKOB), HU
OneKyHa Mno 3aBeLLiaHu1Io, TO OH B CTapOM MNpaBe BOBCE OcTaBarica 6e3 oneku, Tak Kak He Obino nnu, KoTopble MMenn Obl
Ha Hee npaBo. Bo BTopon nonoBuHe pecnybnukmn Touka 3peHusi rocyaapcTBa MeHsieTca. Lex Atilia, 3akoH HEM3BECTHOrO
BPEMEHN, HO, BO BCSAKOM cny4dae, go 186 r. go P. X. (oo senatusconsultum de Bacchanalibus), npegnucana B Takmx
cny4yasix HasHayaTb OMeKyHa maructpatam — WMMEHHO MpeTopy Mpu ydacTum HapoaHbIX TpubyHOB. BmecTe ¢ Tem
NOCTEMNEHHO YCUNNMBAETCHA KOHTPOSb rOCy4apcTBa Haj OeATENbHOCTLIO ONEKYHOB. BO MHOIMMX Criyqyasix OHU JOKHbI Ha Te
unu gpyrue akTbl ucnpawmBaTb paspelleHue Briacterd. OnekyHckMe fena paspactaloTCsl HACTONbKO, YTO AenakTcs
cneumnanbHOW KOMMNETEHLUMEN U3BECTHbLIX OPraHOB BIlAcTW; TAaKOBbIMWU SABMSIOTCS B NepMog MMMNEpUM cHadana KOHCyIb,
notom ocobble praetores tutelares, a B NPOBUHUMAX MPOBMHUMAlMbHBIE NpPaBUTENM MpU  y4acTUM OpraHoB
MYHULMNANbHOro camoynpasneHns. ATu nocneaHme HecyT Aaxe cybcuanapHyto OTBETCTBEHHOCTL Nepen onekaeMbiM 3a
MroxXoe YMpaBfeHNEe pPEKOMEHAOBAHHbIX WMMW onekyHoB. C Opyron CTOpPOHbI, Oneka pgernaetca OOLeCTBEHHON
0053aHHOCTbIO, U AN1S OTAENbHbIX rpaxaaH. Ecnv paHblue 6biTb ONEKYHOM COCTaBMISANO NpaBo, OT KOTOPOro KaXabli Mor
cBOOOAHO OTKa3aTbCs N KOTOPOE MOXHO ObINo cBOGOAHO nepeycTynuTh (in jure cessio tutelae No OTHOLLEHMIO K XXEHLUMHE
3acBMAETENbCTBOBaAHA €lle KMNacCu4ecknMmy opuctamum), To Tenepb 3TOo — 00A3aHHOCTb, OCBOBOXAEHMS OT KOTOPOW
MOXXHO MPOCUTb TOSBbKO MPWU HAaNMYHOCTU M3BECTHBIX YBAXMTENbHbBIX NMPUYMH (excusationes) n o nepeycrynke KOTOpow
nyTemM 4YaCTHOro COrnaleH1st He MOXeT ObiTb peun. OOHUM CrOBOM, OMNeka U3MEHSIETCA B CaMOM CBOEM CYLLECTBE U B
no3gHenLweM MMNepPaTOPCKOM NpaBe NMPUHUMAaET NpUONM3NTENbHO TOT BUA, KOTOPbLIA OHAa MMEET B 3aKOHO4aTerNbCTBax
COBPEMEHHBbIX.

1 3.M. Yepuunosckuii «Pumckoe Yactaoe IIpaso» FOpucts, M., 2000 T.
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Pumckoe npaBo pasnvyaeT ucctapv ABa Buaa ONeku: orneky B cOOCTBEHHOM cMmbicrne, tutela, n noneunTenscTBo,
cura, HO MPUHUMNUANBHOrO pPasnuuuMs Mexagy obovmu Buaamu HeT. PasHuua CBOAWTCS TOMBKO K TOMY, YTO B TeX
cny4asx, korga Heobxooumo Npu 3akmiYeHUn caenkn cornacue onekyHa, 3To cornacue npu tutela Beipaxaetcs B popme
auctoritatis interpositio, a npu cura B BMage npoctoro consensus curatoris. Auctoritatis interpositio naBanacb HenpemeHHO
TOTYacC Xe Mpu caMOM 3aKIIOYEeHUWN COENKM OnekaembiM U B BMAE OTBETA OMNEKyHa Ha COOTBETCTBYHOLUMUA BOMPOC
KOHTpareHTa, Mex TeM Kak consensus curatoris Mor 6biTb AaH 1 He in continenti, a paHee unun No3xe BonensbSBNEHNE
camoro onekaemoro.Ponb tutora mnm curatora moxeT ObiTb pa3nuyHa, CMOTPSA MO XapaKTepy HedeecnocobGHOCT,
NOCNy>XMBLUE OCHOBaHWEM [Ans ydpexaeHust onekn. VHorga ata HepgeecnocobHocTb OyaeT MonHowm (ManoneTHun,
©e3yMHbI); Toraa OMNeKyH WM noneyuTernb OOSMKEH BMOMHE 3aMeHATb MOOOMNEYHOro, AOMKEH CaMOCTOATENbHO BECTU
BCe ero gena. B gpyrux xe cny4vasx HegeecnocobHocTb ByaeT Nub YacTUYHOWN (HECOBEPLUEHHOMNETHUIA, PpacTOuNUTENb);
TOorga akTbl YACTOro NMPUOOpEeTeHMsl, TOMbKO YrydllaltolwmMe MOSIoXeHMEe onekaemoro (T. H. negotia lucrativa — Hanp.,
NPUHATME Mofapka), NocnegHuin MOXeT COBepLUaTb U caM; ANS BCEX XXEe OCTalbHbIX akTOB (OTYYXXOEHUE UMYLLECTBA,
BCTynneHne B 0693aTenscTBO U T. [1.) HEOOXOAMMO corfacue OnekyHa WUinm NoneynTens; B Takmx Crlydasix pornb OrnekyHa
OydeT nuwb ponbio nogkpennswlen genctems onekaemoro. Korga onekyHy npuMxOoguIiocb 3aMEHsITb OMEKaemoro U
camMOMy BecTM Bce ero pgerna, TO Afs [pPEeBHEro npaBa BO3HUKANO 3aTpygHEHWe B TOM, YTO OHO He 3Harno
NnpeacTaBUTENbCTBA NPU 3aKMOYEHUN COENOK, T. €. BO3MOXHOCTW 3aKNOYeHNst CAENKN O4HUM NTMLOM OT MMEHU U Ha cYeT
apyroro. Bcneactene aToro onekyH unu noneynTenb oObIKHOBEHHO AENCTBOBAr, Kak negotiorum gestor: oH 3akntodan
BCE COENIKM Ha CBOE MMS M NUWb yXe 3atem (Hanp., No OOCTWXKEHMU MarnofieTHUM BO3pacTa) nepeHocwun Bce
npuobpeTeHns npaBa Ha nogonevHoro. Ho aTo 3aTpyaHeHWe oTnano, Korga B 3anoxy opMynsipHOro npouecca npetop
ctan paeaTb actiones utiles ¢ nepecrtaHoBkoW CyObLeKTOB: Torga OMekaembld nornyyan npsiMo WMCKUM MPOTMB L,
3aKMNOYUBLUNX CAENKY C ero ornekyHoMm. [lepBoHa4yanbHO OMNeEKyH, 3aBedys AenamMu Onekaemoro, He Obll HUYEM
OrpaHM4eH B CBOEN OeATENbHOCTU: OH MOI 3aKro4aTb BCAKUE CAENKU, MOr NpoAaBaTh BELUM OMeKaeMoro, 3aknagbiBaTb
mx n 7. a. Cpeacreamu Ans 3almTbl MHTEPECOB OMNekaeMoro Obiny ToNbKo MK accusatio suspecti tutoris, Bo30yxaeHve
KeM-nmbo yronoBHOro npecrnefoBaHus NpoTUB MO4O3PUTENIBHOMO OMEKyHa, KOTOPOE MOXET NOBECTU K €0 OTCTPaHEHMIO,
unu xe actio rationibus distrahendis — nck, npegbABNABLUMACA NO OKOHYAHUW OMNEKN U MMEBLUMIA OESIUKTHLIN XapakTep:
OMNeKyH, pacTpaTUBLUMIA MMYLLECTBO ornekaemoro, otBevan in duplum, kak fur nec manifestus; HO, kak UCK OENUKTHLIN,
actio rationibus distrahendis B cnyyae cmepTu onekyHa He morna ObiTb NpegbsaBAsieMa NPOTUB €ro HacneaHUKoB. ITU
cpeactea C TEYEHMEM BPEMEHU ObINM MPU3HaHbI HEAOCTATOYHLIMWU, WU MPETOPCKUIA 3OUKT ele B KOHLUEe pecnybrnuvku
CcO37aeT HOBblE MCKUK: AN OTHOLLEHMI Mo NoBoay onekun — actio tutelae directa n contraria, a ana oTHOLWEHW No NoBoay
noneynTenbcTBa — actio negotiorum gestorum, a Takke directa u contraria. Npu nomowm actio directa onekaembin no
OKOHYaHMKN OMneKn (UM HOBLIN OMEKYH NPWU CMeHe) MOXeT TpeboBaTb oTYeTa OT OfNeKyHa U BO3MELLEHUS] CBOMX YObITKOB
He TONMbKO OT HEr0 CaMoro, HO U OT ero HacneaHWKoB, U He TONbKO B Clly4ae pacTpaTthbl, HO 1 B crlyvae HepaguBOCTM UIU
b6espesTtenbHocTu. MNpu nomowwm actio contraria onekyH, B CBOK o4yepedb, MOXeT TpeboBaTb OT Onekaemoro ynnathbl
MOHECEHHbIX UM Pacxo40B: HO BO3HArpaXxaeHUs 3a BeeHNe Onekn puMcKoe NpaBo He 3Haro.

Ona ny4ywero obecneyvyeHVsl MHTEPECOB OMNeKaeMblX K 3TUM MCKaM MNPUCOEAMHSIIOTCA 3aTeM OOMONHUTENbHbIe
cpefcTBa: BO-NepBbiX, BXOAMT B 0Oblvan TpeboBaTb OT OneKkyHa npy caMoM BCTYMINEHMN ero B AOMKHOCTb obecneveHus
— satisdatio rem pupilli salvam fore, a, BO-BTOpbIX, B NEPUOA MMNEPUM MPU3HAETCH 3aKOHHASA UMOTEKA OMNeKaemMoro Ha Bce
MUMyLLEECTBO OnekyHa. Ho Bce aTu cpencTtBa MOryT okasaTbCsa 6e3pesynbTaTHbIMW MPU HECOCTOATENbHOCTM OMeKyHa.
Beuay atoro ycunusatowascsa 3aboTa rocygapctea o6 mHTepecax onekaembiX MPUBOAMT Marno-nomany K pasfnvyHbiM
orpaHn4eHunAM onekyHa B camon ero AeAaATenbHOCTU. TaK, yXe UMBUIbHOE MNpaBO 3anpeTusio ONeKyHy akTbl AapeHud.
["opasgo 6onbluee 3HaYeHVe MMeeT ceHaTckoe noctaHoBneHune oratio divi Severi (0. 27. 9): oHO 3anpeTWo onekyHam u
nonevynmTensM OTYYXOEHUE CerbCKON HEeABWKUMOCTU ONeKkaemoro, KpOMe HEKOTOpbIX CryvaeB, B KOTOPbIX, OAHAKo,
HeobxoaMMO npefBapuUTeNbHOE paspelleHne Co CTOPOHbI onekyHckux BnacTten (decretum de alienando). Mmnepatop
KoHCTaHTUH pacnpocTpaHun 3atem 3To 3anpelleHne Ha gpyrve 6onee LeHHble BelM, Tak YTO porib OneKyHa cBenach K
pOonn NPOCTOro XpaHUTens MMyLLEeCTBa Aa K BEAEHUIO TEKYLUMX HEOTNOXHbIX Aen. [pn HecoMHeHHOM oOLLeM xapakTepe
OMeKkV 1 noneynTenbcTBa BO BCEX TEX Cryyasix, rae OHW UMeT MeCTO, BCe e B OTAelbHbIX BUAax Orneku 3amevaroTcs
N3BECTHblE pas3nuyus.

1.Tutela impuberum n cura minorum. Hanbornee 4acTbii cnyyam HeaeecnocobHOCTN — 3TO HECOBEpPLUEHHONETHE.
YenoBek npaBoCrnocobeH yxe C caMOro MOMEHTa CBOEr0 POXAEHMWS: OH MOXET ToT4yac XKe okasaTbcs obnapatenem
OrpOMHOI0 COCTOAHUA U YH4ACTHUKOM CaMbIX CNOXHbIX HOpUanyecKnx OoTHoLweHun. Ho o4yeBMAHO, YTO Npu3HaATb 3a HAM
TOTYac e U AeecnocobHOCTL Henb3s. BcrneacTtBue 3TOro BCSKOe MpaBO YXKe C CaMblX APEeBHUX BPEMEH OTKnagbiBaeT
[eecrnocobHOCTL YenoBeka [0 AOCTMXKEHUS UM M3BECTHOW cTerneHu ¢u3nyeckorm M ncuxudeckon 3penoctu. Bonpoc
3aKnoyaeTcsi TOMbKO B TOM, KakMMy Mpu3Hakamu OMNpPedenuTb HacTynneHue STOW 3Pernoctv, [OOCTMKEHWUe
coBeplleHHonetTusi. OObIYHbIA ONs Hac MpuUemM — YCTaHOBMEHWE W3BECTHOro, AN BCEX OAMHAaKOBOro BoO3pacta —
OPEBHEMY MpaBy YYXA: PpeLlalowuM MPU3HAKOM TaM SIBNSeTCS OObIKHOBEHHO AOCTMKEHME (U3NYECKON, MONOBOWN
3periocT — MOMeHTa, koraa pebeHok npeBpallaeTcs B Mya. MOMEHT 3TOT He NS BCeX Noaei oaMHakoB, BCNeAcTBME
4yero onpenerieHne 3TOr0 MOMEHTa ONS KaXKAOro OTAENbHOro Nuua cocTaBnsieT OBbIKHOBEHHO AEno ero CemMbu, U
Nnpu3HaHWe COBEPLUEHHONETHUM BbIPAXAETCA B KaKUX-NTMOO BHELUHMX 3HaKax — CMeHe AETCKOW ofexabl Ha ogexay
B3POCHbIX U T. N. Takke TOYHO U pUMCKOe NpaBo AONroe BpeMs pasnuyne mexay puberes n impuberes cTpouno Ha 3ToM
€OMHCTBEHHOM MpU3HaKe MOoNoBok 3penoctu. Ho ecnu ¢ 3TUM HeonpeAeneHHbIM MPU3HAKOM MOF  MUPUTLCS
NPUMUTUBHBLIA 060OPOT, TO C Pa3BUTUEM IKOHOMUYECKOW M OENOBOMN XMN3HW OH OKasblBasriCsi PeLUUTENIbHO HENPUTOAHBIM;
YCNoBUsi STOM XU3HM TpeboBanu YCTaAHOBMEHWUsI Kakoro-nmbo onpeneneHHoro, Ans BCEX OAMHAKOBOro, Bo3pacTa
coBepLUeHHONeTUs. ns XeHWmnH 3ToT Bonpoc Obin ouKCMpoBaH 0OblYaeM HECKOMNbKO paHee, YeM AN MYXUMH: yXKe B
9MNOXYy Krnaccun4yeckunx ropuctoBs coeepLleHHOoNneTne Hactynaet Oana HUX ¢ AOCTUXKeHNEM 12 net. OTHOCUTENBHO Xe MYX4YUH
Mbl €Lle cpeau KracCUYecKMX IOPUCTOB BCTPeYaeM pasHornacue: cabuHbsIHLBI CTOSIT elle Bceueno Ha CTapol Touke
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3pEHNsl, MEX TEM KaK MPOKYsbsiHLbI NPU3HAIOT COBEPLUEHHONETHUMN BCeX, AOCTUTLUX 14 neT; ecTb psaoM U cpeaHee
MHEHVe, B CUJly KOTOPOro HeobGXxoauMmo AocTwxkeHue 14 neT, HO CBepx TOro M MonoBoi 3penoctu. Ko BpemeHu
FOCcTMHMaHa nepeBec CKITOHWICS HAa CTOPOHY MHEHUS MPOKYIIbSHLEB.

Ho wmexagy pebGeHKOM TONbko YTO POAMBLUMMCS MW lOHOLWeW, npubnmxkawwmmcs kK pubertas, ectb Macca
NPOMEXYTOUHBIX CTYNEHEN: YeroBeK, BO3pacTas, MOCTENEHHO NpnobpeTaeT cnocOBHOCTL OPUEHTMPOBATLCH — CHavana B
Bellax Gornee npocTblX, a Notom K 6Gonee crnoxHbix. KOHEYHO, CO BCEMU ITMMK MEPEXOAHbIMU CTaguMsaMu MpaBo
cuMTaTbhCsd HE MOXET, HO UFHOPMPOBATb M3BECTHbIE KPYMHbIE Pasfnnyus OHO He B COCTOSIHUW. Tak M puMcKoe npasBo
pasnuyaeT cpeau HecoBepLUeHHONeTHMX ABe rpynnbl — infantes u infantiae majores. Infantes — aTo nepBoHavaneHO aeTw,
KOTOpble elle He MOryT roBoputb, — «qui fari non possunt»; nosxe, ogHako, U 3gecb OblN YCTaHOBIEH BO3pPacTHON
npu3Hak — gocTmxkeHne 7 net. Oetn ot 7 oo 14 net cyTb infantiae majores.

B 3aBncumocCTM OT Bo3pacTa OMekaeMoro pasnuyHa n posib onekyHa. Infantes Hukakoro ydactvs B rpaxgaHCKoMm
060poTE HE MPUMHUMALOT; BCSIKOE BOMNEN3BbABIIEHME NX HUYTOXHO, OHO JaXe He MOXeT ObiTb OCHOBaHWEM ANs cornacus
onekyHa. Bcrnegcrtere aToro ux Bceueno 3aMeHsAeT OneKkyH, KOTOpbI 1 BeAeT MX Aena B ONMCaHHbIX Bbile YCnoBusx. 3a
aetbMu oT 7 go 14 mneT, HanpoTuB, yXe MpPU3HaeTCs M3BEeCTHas CNoCOBHOCTb pasyMeHusl, BCEACTBME YEro CAerku
4YNCTOro NpuobpeTeHns OHM MOTYT coBepLuaTb Aaxe camu, 6e3 cornacus onekyHa; BO BCEX XK€ OCTallbHbIX Cy4asix OHU
OENCTBYIOT MpY y4acTuM OneKyHa, KOTopbIi AaeT cBoto auctoritas. Mo goctuwkeHun 12 nnn 14 net YyenoBek cumTaeTcs
COBEpLUEHHONETHUM W, CrnedoBaTernibHO, MOXeT BeCcTU CBOM Aena camocTtodtensHo. OgHako, 3TOT BO3pacT (Mnu, B
nepuog pecnybnuku, Bo3pacT NofoBow 3penoctu), bbiBwni, BbiTb MOXET, 4OCTAaTOYHLIM B 3MOXY MPOCTbIX OTHOLUEHWHN,
41O AKOObI cCoBepLueHHoneTHMe aetn 14-15 neT Havanu Bce 4alle 1 Yalle CnyxuT obbekToM Ansa akcnnyaTauuu. B Bugy
aToro 6bin M3gaH ocobbii 3akoH — lex Plaetoria, — KOTOpbIN ycTaHaBnMBan YronoBHOe npecrnefoBaHWe NpoTWB nul,
KOTOpble BOCMOSMb30BaNMCb HEOMBITHOCTLIO OHOLLEN, AOCTUMLLMX COBEPLUEHHONETUS, HO He AocTurmx 25 net. [petop
3aTeM paclmpwi MPUMEHEHUE 3TOr0 3aKOHa WM CTan AaBaTb HEe TOMbKO B Crydasix SsIBHOro obmaHa, Ho 1 BooOue B
crny4asix HEBbIFOAHOCTU caenku. bnarogapst 3ToMy BO3HMKITA HOBas KaTeropusi — minores, KOTopble NoMb3yTcs 0cobbIM
MOKPOBUTENBbCTBOM 3aKOHAa. HO 3TO MOKPOBUTENBCTBO MMENO M CBOK OOpaTHYK CTOpOHY. [lenoBble noau, 3Has, YTo
minor, ecnu Hamget noTomMm Ansi cebsi cAenky HEBbLIFOOAHOW, MOXET ee YHMYTOXWUTb nytem restitutio in integrum,
€CTECTBEHHO CTPEMMUITMCb BO3OEPXKMBATLCA OT OTHOLUEHWI C HUM, NPeanoYMTasd MMeTb CBOMM KOHTpareHToM nuo, no
OTHOLLUEHMIO K KOTOPOMY Takasi BO3MOXHOCTb HE UMeeT MecTa. ATO MOIO CyLLEeCTBEHHO OT3blBaTbCA Ha cammux minores,
BCNeACTBME YEero OHWM CTanu npuBnekaTb K y4acTMIO B CBOMX caenkax ocobbix noneduTtenewn — curatores. Yyactue
KypaTtopa (ero consensus) yCTpaHsAno BO3MOXHOCTb MOCMeAyloLWero ocnapuBaHusa caenkv M rapaHTMpoBarno B 9TOM
OTHOLUEHMWN KOHTPareHToB.

OpHako, 0653aHHOCTM UcnpalwmBaThk KypaTopa Anst minores He CywecTByeT; 3TO BOMpoc ux Bonu. Ecnn kypatop
He MCNPOLLEH, Minor CoXpaHsIeT CBOK [eecnocoOHOCTb, Kak COBEPLUEHHOMNETHUIA; OH MOXET, Kak npexae, npocutb o
restitutio in integrum. Bnpoyem, Takme minores 6e3 noneunTenen B NO3gHENLLEM MpaBe COCTABMAKT MCKIHOYEHNE, U
KOctuHnaH roopuT B cBomx WMHCTUTYyumsix B Buae obuwiero npaswuna. BospacT MOMHOro cCoBepLUEHHONETUs, Takum
obpa3oM, dhakTyeckn oToABUHYNCS 00 25 NeT, a nonoxeHve nuy ot 14 oo 25 neT NoYTM CPaBHANOCH C MOJIOXKEHMEM
infantiae majores.

Ho ecnu coBeplUeHHONETHNA, HE OOCTUrWWMA 25 neT, ucnpawmBan HasHavyeHuUst NoneynTend, OH CTaHOBWUIICA
OrPaHNYEHHbIM B CBOEN [OeecrnocobHOCTM B TOM CMbICIe, YTO AN OENCTBEHHOCTW COBEpLUaeMblX WM COENOK, C
KOTOpPbIMU CBS3aHO YMEHbLUEHME MMyLlecTBa, TpeboBanocb cornacue (Consensus) noneyntens, KoTopoe Morrno 6biTb
OaHo B ntoboe BpeMs (3apaHee Unv Npu COBEPLLEHUN CAENKX, UK B BUAe nocreayollero ogobpenus). Monoable noam
B Bo3pacTe 14 (12) — 25 neT Mornv 6e3 cornacusi NoNeyYnTens CoBepLUaTh 3aBeLLaHne, a Takke BCTynaTb B Gpak.

1. Tutela mulierum. Btopon cnydyan, rge pumckoe npaBo 3HaeT tutela, ecTb oneka Hag XeHLWUHaMWU.
XKeHuunHa B cTapoe BpeMsi, U He TOMbKO B PMMCKOM MpaBe, CYMTaAeTCs HeaeecnocobHOM faxe Toraa, Korga oHa He
Haxo4WUTCS HW Mo BracTbio OTUA HM MOA BnacTblo Myxa. lNMpuumMHa 3TOro 3akni4vaeTcs He CTONbKO B KakomW-HMOyAb
rpybocTv HpaBoOB, CKONMbKO B XapakTepe MPMMUTUBHOIO NPaBOMOPSAKA: Kak Mbl 3HAeM, B ApeBHee Bpems obnagaHue
npaBoM M 3aluTa ero npegnonaranu crnocoOHOCTb cyObekTa Bnagetb opyxuem. KeHWwmHa BCNeACTBUE OTCYTCTBUSA
Takon CnocoBHOCTM BCHO XM3Hb CBOK [OMMKHA Oblnia Haxo4MTbCst NOA ONMEKON CBOero bnwkanwero arHata unm Toro nuua,
KOTOPOE Ha3HayeHO el OMeKyHOM B 3aBeljaHuv oTua unm myxa. [NepBoHavanbHO, KOHEYHO, U ofneka Had XKeHLMHaMM
umena peanbHoe 3Ha4yeHve 1 6e3yCroBHLIN XapaKkTep manus, HO C TEYEHUEM BPEMEHU, C UBMEHEHMEM CaMUX YCITOBUN
NpaBoOBOW XM3HKU, OHa BCe Bornee n bonee yTpauMBaeT CBOW CMbICN U OTMUPAET. YXXe B KOHLUE pecnybrnuku oHa nmeet
Tonbko popmaribHoe 3HadeHue. XKeHwWmHa cama BefeT CBOWM Aena M nub AN HEKOTOPbIX akTOB, MO MPeuMyLlecTBy
CTaporo LUMBUIBLHOIO XapakTepa, HyxxgaeTcs B auctoritas cBoero onekyHa (BegeHue legis actio, otuyxgeHue res mancipi

nt. a.).

[Mpu aTOoM OTKa3 onekyHa B auctoritas He UMeeT yxe pelualoLero 3HadeHus: ero cornacue, no xanobe XeHLWmHbl,
MoxeT BbITb BbIHY>AeHo npetopom (. 1. 190). BeneacTteue Bcero atoro, Tak kak tutor mulieris Hukaknx gen He Beget, TO
OH HM 3a 4YTO M He oTBevaeT: actiones tutelae 3gecb HMKakoro npuMeHeHWs He umetoT. Ho 1 B TakoMm Buae oneka Haj
XEHLWMHaMM K Havany uMnepum HaunHaeT KasdaTbCs CTECHUTENbHOM U HEHYXXHON, U ['ail roBOPUT yxe, YTO OHa He umeeT
nog cobonm ocHoBaHuss — «nulla pretiosa ratio»; 0bbl4HOE «BynbrapHoe» MHeHue, OYATO >KEeHLWHbl BCneacTBue
npucyLen nm levitas animi genatTtcs 4acto epTBor obmaHa, MO ero MHEHMWIO, eCTb MbICMb «Mmagis speciosa quam
verax». Bcnegcteue atoro tutela mulierum nocteneHHo ncyesaeT u3 xusHu. Yxe lex Julia et Papia Poppaea ocBoboxaaet
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OT OMEKM >XEHLLUMH, UMetoLWmX jus liberorum. 3aukT umnepatopa KnaBansi oTMeHsieT BooOLLe MaBHbIN Criyyan onekun —
tutela legitima (I". 1. 157). Pegkue nocnegHue criyyam oneku no 3aBeLlaHuio Myxa unm otua (tutela dativa k xeHwmHam
HUKOrd4a He MPUMEHsINach) CTanu gaxe pPUanNYeckn HEBO3MOXHbIMU NMocne ykasa mmnepatopa [oHopusi 1 ®eogocus,
KOTOpbIN BCEM XeHLMHam gaposan jus liberorum.

Brnpoyem, oneka Hag XeHLWMHaMW paHO yTpaTuna CBOE MpaKTU4eckoe 3HaveHue. YXe K KOHUy pecnybnuku
XEHLUMHbl CaMOCTOATENbHO Yy4yacTBOBanuM B [AEMOBblX OTHOWEHWSX, U NWb HEKOTopble akTbl LMBWUMBHOrO npasa
(yyacTne B nervckauuMoHHOM Mpouecce, OTYYXAEHWEe res mancipi) Hyxganucb B cornacum ornekyHa. Ho un atu
OrpaHNYEHUs K Hayamny KracCU4eckoro nepvoga BOCMPUHMMAIOTCA Kak M3NULLIHWE, B YacTHOCTM [an cuntarn, 4To OHM
nmetoT nog cobow ocHoBanus. (. 1.190). B nepBow nonosuHe | B. Gbl1 OTMEHEH OCHOBHOW BUA OMNEKM HAA XeHLWUHaMm —
oneka GrvxanluMxX arHaToB, a 3aTeM — NPAKTUYECKM He MPUMEHSIBLIASCS oneka No 3aBeLLaHnio Myxa unm otua. °

Ho yHU4YTOXEHME ONeKn Haf >KeHLMHaMWN OTHIOAb He 0603Ha4YaeT NOMHOro ynpaBneHus Ux ¢ MyxdnHamu. Llenbin
PS4 HOPUANYECKMX DYHKLMI OCTaBancs 40 KOHLUA ANs XeHLWMH 3akpbiTeiM (. 50. 17). OHM He MOryT 3aHMMaTb HUKaKUX
OOIDKHOCTEN C NyGnMYHBIM XapakTepoM, He MOryT BbICTynaTb 3a OPYruX Ha cyde, He MoryT ObiTb onekyHamu (Kpome
MaTepu 1 6abku No OTHOLLEHMIO K CBOMM COGCTBEHHBLIM AETAM U BHykam). C Opyron CTOPOHbI, OHWU UMEHT HEeKOTopble
npvBunermn. Kak BugHoO, TO «ByrfbrapHoe» MHEHWE, O KOTOPOM roBopusn ai, okasbiBano BMSIHUE Ha 3aKOHOAATENbCTBO
N 0O KOHLIa COXpaHumno B HEM CBOM cneapl.

Takum 06pasoMm, NpakTUKa MokasblBaeT, YTO MHCTUTYT OMeKkM HalerneH WMEHHO Ha KommreHcauuio aedekra
AeecrnocoGHOCTU, onpeaenseMoro hopMarsnbHo, Toraa Kak 060CHOBaHUS UCXOASALLME M3 NCUXMYECKUX 0COBEHHOCTE N,
NOCTaBMNEeHHbIX Mo oneky, BTOpUYHbl. C TakUM 3aKMYeHNeM COrmacyroTca U pasnuume qyHKUUIA Oneku B 3aBUCMMOCTHU
OT BO3pacTa NogoneyHoro.

3. Cura furiosi — noneuntensctBo Hag 6e3ymHbIMK 1 cymacluenwmnmu (furiosi, dementes, mente capti) — nssectHa
yxe 3akoHam XlI 7. Tak noneynTenbCcTBO M 34echb OblNo Aenom Gnumxanwero poaCTBEHHUKA M HAcnegHuKka, NpuyeM OHO
Aasano emy potestas Hag NMYHOCTBIO M MMYLLIECTBOM onekaemoro. JanoHelwee passuTuve Wwno 6onee MHTEHCUBHbLIM
KOHTponem npaBuTenbcTBa M B npase KOcTuHWaHa onekyH Kk 6e3yMHOMY OOGbIKHOBEHHO HasHayaeTCs yxXe BracTbio.
JdyweBHo6oNbHbIE 1 CNaboymHble NpU3HaBanuCb HeAeecnoCOOHbIMN Y HAXOAMINUCE MOA NONeYNTEenNbLCTBOM. TenecHble
HefoCTaTKM BNWUSANW TOMbKO B COOTBETCTBYHOLLEN cdepe AeATenbHOCTW; Hanpumep, Tak Kak AOroBop CTUNyNsauuu
coBepwarnca B )opMe YCTHOro BoMpoca W OTBeTa, TO €ro He MOIMMM coBepllaTb HU HeMble, HW rnyxue u T.M.
PasymeeTtcs, HasHayeHW0 noneyuTens npeawecTBOBano paccnefoBaHne MCUXUYECKOro COCTOSIHMSA BOMbHOro Cco
CTOPOHbI MarncTpaTa, OT KOTOPOro 3aBUCenO yCTaHoBreHue oneku. B ceetnble npomexyTku (lucida intervalla), korga k
cymaclleLunM BO3BpaLLaeTcs CO3HaHUe, OHW BMNOMHe AeeCrocobHbI.

4.Cura prodigi — noneunTenbCTBO Haj pacTtouMTenem — 3TO nuua cnaboBonbHble, He crnocobHble cobnioaatb
HeoOXoOMMyl0 Mepy B pacxoJoBaHUWM MMYyLLECTBA M NOTOMY Tak pacTodalrolime ero, YTo co3gasanacb yrpo3a MofiHoro
pasopeHus — Takke nssectHa yxe 3akoHam Xl 1. (0. 27. 10). No 3asBneHW0 N, 3aMHTEPECOBaHHbIX (NPeXae BCero,
KOHEeYHO, Onuxanlmx poACTBEHHUKOB) Maructpart, BMOCMeACTBUM MpeTop, MPOW3BOAMN paccrefoBaHue W, ecnu
npu3HaBan HanM4yHOCTb PacTOMMTENbHOW HAaKMOHHOCTW, Hamnaran Ha pactouutens 3anpelleHune — interdictio. O6blyHas
dopmMyna Takoro 3anpelleHus rnacuna: «Quando tibi bona paterna avitaque nequitia tua disperdis liberosque tuos ad
egestatem perdicus, ob eam rem tibi ea re commercioque interdico». Kak BngHo 13 ator cpopmynbl, 3anpellieHne
nepBOHAYarnbHO Kacanocb TOMIbKO UMYyLLECTBa, MOflyYeHHOro MO HacneacTBY — «OTLOBCKOTO U AEeA0BCKOro», KOTopoe
OOMKHO ObINo NEPENTU 1 K AETSIM PaCTOUMTENS; HO C TEYEHNEM BPEMEHU 3anpeLleHme Bbino pacnpocTpaHeHo Ha BCsKOe
umyLlecTso Boobue. MNogseprHyThin interdictio pacTounTens orpaHnYnBancs B CBOen 4eeCnoCOBHOCTM U CTaBuics nog
Hag3op kypatopa. Cam OH MOr 3akn4vaTb TONMbKO CAEMNKU 4YMCTOro nNpuobpeTeHusi, Ansi BCEX Xe OCTarbHbIX OH
HykgaeTcst B concensus curatoris. Kpome pacCMOTpeHHbIX OCHOBHbIX Clly4yaeB MoOMevnTenscTBa, B 6onee passvToM
PYMCKOM MpaBe Mbl BCTPeYaeM Lenbii paa Apyrux, Koraa no TeM Unu Apyrum npudnHam npeTopcKon BNnacTbio BPEeMEHHO
HasHayaeTcs noneuvuTenb: Hanp., curator bonorum HeCOCTOSATENbHOrO OOMKHWMKA; curator HacrneacTBa, Moka OHO He
OyaeTt NnpuMHATO HacnegHuKamu; curator ventris 4Ns oXpaHeHUs MHTePeCcoB MMetoLero poauTbecsa pebeHka u T. 4.

M3pgaBHa cywectBoBan UMCK O BO3MELLEHUM CTOMMOCTM  pacTpayeHHOro  MMYyLecTBa  MOAOMNEYHOro
HefobpocoBeCTHbIM onekyHoMm. OpHako 3TOT WMCK He Bcerga [[octuran Lenu, MOCKOMbKy Obinm NIMYHBIM U He
pacnpocTpaHAnCca Ha HacnegHukoB onekyHa. CO BpemeHeM NpeTopom Obinv BBedeHbl cneumanbHble Ucky (action
tutelage directa) 6611 HanpaBneH He TOMNbLKO NPOTMB HEJOOPOCOBECTHOIO OMEKYHa, HO N MPOTMB €ro HacneaHWKOB, OPYrov
(action tutelage conraria) cnyxun nHTepecam onekyHa (ans BO3MeLeHUs 3aTpaT, CBA3aHHbIX C ONEKON).

*M.X. XyTs13 «Pumckoe yactHOe npaBoy, Jlekuuu, 1993 r.

4 J.B. Hoxnes «Pumckoe yactHoe [IpaBo» M., 1997 r.
[MoxpoBCckuM M.A. VcTopmsa Pumckoro Ilpama. 1917r.
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